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Summary

Access to essential goods and services during war is critical. In many cases, people’s lives depend on it. The subject introduces
many complex questions. What goods and services are essential in the war? Is it the exclusive responsibility of the state to
provide access to these services? What role do private providers of essential services and goods play? How can employees’
safety be balanced with the need to ensure access to essential goods and services? Do private providers have broad discretion
in deciding to stop their work, regardless of the motive for such a decision’, and regardless of the degree of influence of
such a decision on the local population? What is the impact of the business operating environment (ongoing active conflict;
occupied territory; other conflict-affected areas) on the provision of essential goods and services? Does the corporate
responsibility to respect human rights include all possible efforts of a company to prevent or mitigate the negative impact
of conflict on human rights?

These are not easy questions, and it is impossible to find one universal correct answer to any one of these questions. In each
specific situation, the answer must be sought anew. Finding such an answer requires understanding the context and the
current situation as much as possible. However, whether companies ask themselves such questions, how they seek answers
to them, and what interests they balance are all indicators of their efforts to implement responsible business conduct.

‘Essentiality’ is context specific. No fixed definition of essential goods/services exists in the strict sense. A frequently used
term that can be interpreted more narrowly is the term ‘basic goods / services’, defined as goods/services in the social
domain that should be available and reasonably accessible to everyone in need for them. Proper access to communications,
drinking water, food, banking services, transport, electricity, healthcare and medicines, sanitation and garbage collection are
important conditions for life. During the war, the basic needs of a person do not change, and in some cases their importance
increases significantly - e.g., the ability to access public transport becomes critical for evacuation, access to the Internet
becomes vital to obtain up-to-date information about possible threats, evacuation corridors, and humanitarian aid, and
access to communication tools are necessary to keep in touch with family, call emergency services if necessary, and more.

Essential services and goods have commonly been perceived as services and goods that are owned, managed and delivered
by the state. Nevertheless, access to essential services and goods may be supplied by a private provider. Human rights are
neutral as to economic models in general, and to models of service provision in particular.

The privatization of the provision of essential services and goods does not deprive them of an element of public function>.
Such a public nature of services and goods strengthens the role of the state in providing access to them: in peacetime, the
state establishes regulation aimed at ensuring access to essential services for the most vulnerable groups, monitoring the
quality of services, etc. In times of war, the state becomes the main addressee of the demand to provide access to essential
services and goods, either on its own or through increased regulation of and closer interaction with service providers. The
business and human rights framework calls on the state to provide recommendations to business on what risks war entails
for human rights, what actions should be taken by business to minimize the risks of a negative impact on human rights, what
forms of interaction between business and the state can be ensured to minimize such risks, and secure access to essential
goods and services. Within this framework, business has its own responsibility to make all possible efforts to secure
human rights.

This approach, which can be called the ‘respect (plus)’ scenario, highlights the tenuous and murky distinction between
protecting and respecting human rights and is likely to be somewhat perplexing to companies searching for clarity around
their responsibilities. It is based on the understanding that ‘more than respect may be required when companies perform
certain public functions’? In such a situation, private enterprise should assume a parallel and complementary obligation
(along with the State) to protect rights. It should be taken the subsequent step of placing a supplementary responsibility on
the corporation to protect human rights where the State is unable or unwilling to do so. The obligations of companies should
supplement and not replace State obligations.

1i.e, unwillingness to interact with the occupying authorities if the territory is occupied; fear of financial losses in case of continuation of
activities; complication of supply chains.

2 Ensuring the minimum necessary access to essential services and goods is not only the private interest of a particular person, but the general
interest of the whole society, since it ensures its sustainability and is a necessary for respect for human dignity, a minimum requirement of
humanity.

3 Promotion Of All Human Rights, Civil, Political, Economic, Social And Cultural Rights, Including The Right To Development, Business and
human rights: Towards operationalizing the «protect, respect and remedy» framework Report of the Special Representative of the Secretary-
General on the issue of human rights and transnational corporations and other business enterprises, paras 63-65, https://wwwz2.ohchr.org/
english/bodies/hrcouncil/docs/11session/A.HRC.11.13.pdf.



Companies whose business model includes the provision of essential goods and services initially take on part of a public,
socially significant, function. Enhanced human rights due diligence requires such companies to ask themselves:

1. Are you a supplier of essential goods and services? Do you occupy a key role in providing local people with access to
essential services?

2. Did you continue to supply essential goods and services after the start of war / occupation?

IF NOT: What was the defining barrier that stopped
continued operation? Did you have legitimate
considerations from a human rights point of view?
Has the company taken into account the needs of the
local people for access to essential goods and services
and the criticality / non-criticality of your company’s
role in providing such access? Have you continued to
communicate with employees? Are they safe?

IF YES: Have you assessed the risks to the safety of your
employees? Have actions been taken to minimize these
risks? (If appropriate: Was access to the bomb shelter
secured? Were helmets and bulletproof vests issued?
Have you ensured psychological support services for
employees? Are employees trained in security measures
in a case of a shelling or another high-risk situation?
Is the company ready to promptly evacuate employees

and their families, if necessary, etc.?) Have you assessed
additional gender-based risks, in particular the increased
risk of gender-based violence? Have you assessed how
the needs of people for access to essential goods and
services have changed, and whether the market for the
provision of such goods and services and your role in this
market has changed? Do you interact with government
agencies, municipal authorities, CSOs, volunteers to
coordinate efforts to ensure access to essential goods
and services and also in relation to providing employee
safety? Do you take into account the vulnerabilities of
groups, communities and individuals?

3. Was the above decision made taking into account the local context and its dynamics?

Regardless of whether the company decides to continue operating or stop, it is important that the decision-making
process is be consultative and build on local knowledge/information.

Analysis of the situation of war in Ukraine and business conduct shows:

1. The conduct of local business and multinational companies that are providers of essential services and goods differ
significantly across available cases. Local companies, because of a better understanding of the needs of the local population
and the current situation, continued to operate and often played a critical role (evacuation of the people, provision of food
and water, etc.). Many international companies (with rare exclusion) in a similar situation stopped working in the first
hours of the war. The main argument of international companies was to ensure the safety of employees.* However, in a
number of cases, this was following the most simple and safest scenario for the company itself, since the continuation of
work meant the need to think about how to maximize the safety of employees, monitor the development of the situation,
and take the risks of a possible dangerous situation. Without denying the critical importance of employees’ safety, it
should be highlighted that companies should take all possible efforts to balance employees’ safety and access to essential
goods and services.

2. There is a significant difference between the conduct of state-owned and municipality owned enterprises (SOEs and
MOEs), on the one hand, and private companies, on the other. SOEs and MOEs that are providers of essential services and
goods did not stop their work. In many cases, it shows the priority of the public interest (to provide essential services)
over the personal safety of employees. This situation stands in contrast to private companies and shows that SOEs and
MOE:s lack some capacity to take private interest seriously to balance them with public interests.

4 See as example of the statement: «Our operations in Ukraine have had to stop because of the war. From the start of this crisis, the safety of our
colleagues and their immediate families has been our priority.» (https://media.business-humanrights.org/media/documents/Unilever_response.pdf)
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3. In the temporarily occupied territories, in a number of cases, access to essential services and goods is used as a weapon of
war by the Russian military (the local population receives threats to have electricity and gas supply cut in case of protests
against the Russian authorities; the signal of mobile operators is jammed, as a result of which the local population cannot
even call an ambulance, etc.). In such situations, a company’s ability to use its best efforts to find a way to maintain access
to essential goods and services for some, for even a short time, can play a crucial, even lifesaving, role.

4. Small businesses, in particular grocery stores, water delivery companies, and companies providing transportation
services, in some cases demonstrated higher resilience compared to large businesses that were unable to quickly rebuild
supply chains to adequately respond to the changing local context.

5. Cooperation between the state and municipalities, business and volunteers has been important for maintaining essential
goods and services. Volunteers have been able to most quickly identify the main challenges to access to essential services
and goods and were able to help coordinate efforts. It is becoming clear that engaging with volunteers is an important
component in identifying potential risks to human rights in times of war and identifying the most effective ways to help
people access critical services and goods.

In all situations, responsible business conduct is about balancing between conflicting human rights (in most cases, employees’
safety vs access to essential goods and services for local people), but not balancing between human rights and the financial
interests of company.



Foreword

The debate about the role of business in the provision of ‘essential services’ has reemerged given the challenges of our
times. Both the military coup in Myanmar and the illegal invasion of Ukraine by Russia have prompted the question -
does the provision of ‘public goods’ such as medicines, food, water, electricity, transport and even internet access
represent a different requirement from business than general services or the provision of non-essential goods? Are the
requirements on business in times of conflict different from those at times of peace? Is there an onus on business to
remain in situations of conflict, or widespread human rights abuses, to maintain such services, or to seek ‘carve outs’
from broad-based sanction regimes such as in the context of Russia?

There are few existing rules to guide us in relation to these questions but we do have the experience of other conflicts
and sanction regimes over the past 70 years to draw on. There is no agreed international list of what essential services
are, but we can start by looking at specific UN treaty bodies and special procedures, the Geneva Conventions and other
aspects of international humanitarian law as well as national sanction regimes (in particular exemptions issued by the
US Office of Foreign Assets Control). The nature of the corporate responsibility to respect human rights can be found
within the 2011 UN Guiding Principles on Business and Human Rights (UNGPs) and this anchors discussions about
‘enhanced human rights due diligence’ in relation to ‘responsible exit’ from high-risk situations, or for that matter,
‘responsible remaining’. But the UNGPs do help us distinguish between what are and what are not essential services
themselves. The European Convention on Human Rights goes a little in this direction when considering the ‘state-like’
functions that businesses undertake in relation to some civil and political rights but not on rights such as health, water,
food, housing or the newly recognised right to a healthy environment.

I congratulate Professor Olena Uvarova on the publication of this important report, written at a time when her own
country is under attack. It is timely work and represents one of the most important business and human rights
challenges for us all.

John Morrison
CEO
Institute for Human Rights and Business Introduction
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Introduction

Access to essential services and goods - including safe drinking waterS, adequate food®, housing?, healthcare and medicine®,
electricity and gas supply?, rail and urban transport', public utilities”, banking services™, sanitation'3, and access to internet
and communication services' - is a key condition to satisfy basic needs for leading a life with human dignity’s and well-
being.’® Recognized human rights standards call for ensuring the minimum necessary access to these essential services.
During emergency situations, such as armed conflicts, the protection of civil, political, economic, social and cultural rights
is crucial.”

Many of today’s armed conflicts are fought in urban areas, affecting millions of people in cities and towns worldwide. High
population density and the proximity of civilians and civilian objects to military objectives greatly increase the risk of civilian
death, injury, and displacement, in addition to damage to critical infrastructure, disruption of essential services, and loss of
access to essential goods.™®

There is a growing tendency to use essential resources and infrastructure as targets for attacks as a means of warfare.
Military actions in Ukraine clearly confirm this trend. This practice is a gross violation of international humanitarian law,
so all states are obliged to respect and ensure respect for and observance of international humanitarian law.* Protocols
Additional to the four 1949 Geneva Conventions adopted in 1977 prohibit attacks on facilities «necessary for the survival of
the civilian population». International humanitarian law obliges the parties to a conflict to ensure adequate conditions of life
for the civilian population with regard to matters such as health, food, relief assistance, work, employment and education.
Understanding of essentiality can, however, change depending on context.

5 See: OHCHR and the right to water and sanitation, https://www.ohchr.org/en/water-and-sanitation/about-water-and-
sanitation#:~:text=0n%2028%20]July%202010%2C%:20the,RES%2F64%2F292).

6 See: The Right to Adequate Food, https://www.ohchr.org/sites/default/files/Documents/Publications/FactSheet34en.pdf.
7 See: The Right to Adequate Housing, https://www.ohchr.org/sites/default/files/Documents/Publications/FS21_rev_1_Housing_en.pdf.
8 See: The Right to Health, https://www.ohchr.org/sites/default/files/Documents/Publications/Factsheet31.pdf.

9 See also 10 Human Rights Priorities for the Power and Utilities Sector, https://www.bsr.org/en/our-insights/primers/10-human-rights-
priorities-power-and-utilities-sector; Lars Lofquist, Is there a universal human right to electricity?, The International Journal of Human Rights,
Vol. 24, 2020 - Issue 6; Stephen Tully, The Human Right to Access Electricity, 2006, The Electricity Journal 19(3):30-39.

10 See also: 10 Human Rights Priorities for the Transport and Logistics Sector, https://www.bsr.org/en/our-insights/primers/10-human-rights-
priorities-for-the-transport-and-logistics-sector.

11 See also 10 Human Rights Priorities for the Power and Utilities Sector, https://www.bsr.org/en/our-insights/primers/10-human-rights-
priorities-power-and-utilities-sector; Lars Lofquist, Is there a universal human right to electricity?, The International Journal of Human Rights,
Vol. 24, 2020 - Issue 6; Stephen Tully, The Human Right to Access Electricity, 2006, The Electricity Journal 19(3):30-39.

12 See also: 10 Human Rights Priorities for the Financial Sector, https://www.bsr.org/en/our-insights/primers/10-human-rights-priorities-for-
the-financial-sector; Banks and Human Rights, https://www.banktrack.org/campaign/banks_and_human_rights.

13 See: OHCHR and the right to water and sanitation, https://www.ohchr.org/en/water-and-sanitation/about-water-and-
sanitation#:~:text=0n%2028%20]July%202010%2C%:20the,RES%2F64%2F292).

14 10 Human Rights Priorities for the Information and Communications Technology Sector,
15 Sphere Project, Humanitarian Charter and Minimum Standards in Disaster Response, 2004. Hereafter: Sphere, Humanitarian Charter, 2004.

16 P. J. Brook and S. M. Smith, Contracting for Public Services: Output-Based Aid and Its Applications (World Bank 2001) ix; UN Habitat,
‘International Guidelines on Access to Basic Services for All’ (7 January 2009) UN Doc HSP/GC/22/2/Add. 6 and HSP/GC/22/2/ Add. 6/
Corr.1/Rev.1, Annex, para 1: ‘[b]asic services contribute to the fulfilment of human sustenance, human dignity, quality of life and sustainable
livelihoods’. See also C. Graham, ‘Socio-Economic Rights and Essential Services: A New Challenge for the Regulatory State’, in D. Oliver, T. Prosser
and R. Rawlings (eds), The Regulatory State: Constitutional Implications (Oxford University Press 2010) 158. See also Jernej Letnar Cernic,
Corporate Accountability under Socio-Economic Rights, Routledge, 2019, p. 111.

17 Report of the United Nations High Commissioner for Human Rights, ‘Protection of economic, social and cultural rights in conflict’, submitted
pursuant to General Assembly resolution 48/141, the United Nations High Commissioner for Human Rights, https://www.ohchr.org/sites/
default/files/Documents/Issues/ESCR/E-2015-59.pdf.

18 Summary of OCHA Workshop on Protecting Civilians in Urban Warfare Organized as Part of the Global Humanitarian Policy Forum on 13
December 2017. See also Protection of Civilians in Urban Warfare: High-level Open Debate, 24 January 2022, https://www.securitycouncilreport.
org/whatsinblue/2022/01/protection-of-civilians-in-urban-warfare-high-level-open-debate.php.



In Ukraine, active hostilities are taking place mainly in settlements. Fierce urban battles were fought for several weeks in
Mariupol (about 500.000 people at the time of the outbreak of hostilities; there was practically no evacuation) and many
other settlements in the East of Ukraine with their subsequent occupation, Chernihiv (almost 300.000) in Northern Ukraine,
as well as in other localities. Regular, including massive attacks, are carried out on such cities as Kharkiv (1.500.000),
and Mykolaiv (almost 500.000). Many settlements in Ukraine are periodically shelled with long-range missiles, including
Kyiv (almost 3.000.000), Odesa (almost 900.000), Zaporizhzhya (750.000), Dnipro (950.000), and Lviv (700.000). Many
settlements in the South and East of Ukraine found themselves under temporary occupation, the largest of which are Kherson
(290.000), Melitopol (150.000), Berdyansk (120.000), and Enerhodar (50.000). Infrastructural facilities in many cases
become the target of missile strikes; in some settlements, 80-90% of critical infrastructure facilities have been destroyed.

For settlements in the rest of Ukraine that are considered relatively safe, the challenge has been large-scale population
displacement - more than 8 million people have become internally displaced, significantly increasing the burden on the
consumption of essential services and goods and leaving internally displaced people in a vulnerable position. The situation
is exacerbated in some cases due to discriminatory attitudes towards IDPs.

Thus, the situation in different parts of Ukraine at different times differs significantly in terms of access to essential goods
and services. Companies that make one general decision for the entire territory of Ukraine are more likely to make a mistake.

BUSINESS IN UKRAINE FACES THREE PARALLEL SITUATIONS:

SITUATION 1: Ongoing Active Conflict/Emergency

In areas where active hostilities are ongoing or regular shelling of the territory is carried out, destruction of critical
infrastructure and difficulty (in some cases impossible) of access to critical infrastructure to it for repairs are frequent
challenges, and as a result the danger to the life and health of company’s employees is extremely high. In most cases,
supply chains are disrupted.

Under such conditions, many transnational companies stopped operation (from the first hours of the war, when the
scale of the danger was not yet clear). At the same time, local business continued to operate, as it has a much greater
connection with the local community, often being part of it, understands the context much better, knows the needs of
the local people, and knows how to navigate the current situation.

Municipality-owned and state-owned enterprises also continued to work even at a very high risk to the safety of
employees. MOEs continue to carry out repairs to secure water supply, gas supply, and garbage collection, even in
situations of active shelling. The SOE Ukrzaliznytsya (railway) carried out the evacuation of people, including from areas
with a high level of danger.

SITUATION 2: Occupied Territory

The occupying authorities can deprive companies of the opportunity to operate (for example, jam the mobile signal)
or establish de facto control over enterprises (including notably nuclear power plants).Ukraine from its side imposed a
ban on economic activity in the temporary occupied territory, up to the threat of criminal liability*® (this may not be a
direct ban, but it is a ban on interaction with the occupying state, a ban on making payments from and to the occupied
territory, a ban on paying taxes to the budget of the occupying state, a ban on the import and export of goods from and
to the occupied territory, which leads to the impossibility of doing business).

An additional factor that impacts companies’ decisions to stop operation in occupied territory is sanctions by third
countries, which can signal clearly to companies that economic activity in occupied territory will be considered
irresponsible business conduct.

Under such conditions, transnational companies immediately stopped their work. The national private business
continued to work as long as it was possible without the need to interact with occupying authorities (i.e., the possibility
of payments in the hryvnia remained, there were stocks of medicines in pharmacies, food in stores, etc.). Essential SOE
and MOEs (banks, centralized water supply services, electricity) continued to operate until the occupying authorities
established full control over the provision of relevant services and goods.

19 BozioniocTauanHs Ta BoAHa 6e31eKa y KOHTEKCTi pocilichkoi arpecii JIOKTOp HayK 3 Zlep>KaBHOT'O yIIpaBIiHHS, AoueHT 3esnincekuit C. E. [Water
supply and water safety in the context of Russian aggression Doctor of Science in Public Administration, Associate Professor Zelinsky S.E.].

20 There are examples of criminal cases «Financing of terrorism» against Kyiv companies whose network of pharmacies operates on the
territory of the temporarily occupied territories and pays taxes to the budget of the unrecognized republics (see https://ssu.gov.ua/novyny/sbu-
vykryla-stolychnu-farmkompaniiu-na-finansuvanni-boiovykiv-dnr-cherez-aptechnyi-biznes-u-donetsku).
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SITUATION 3: Other conflict-affected areas

In the rest of Ukraine, where it is relatively safe (except for single rocket attacks on certain settlements), the main
challenge is the significant presence of internally displaced persons (about 8 million people). This at certain moments
creates a shortage of food (in some cases a significant increase in prices for them), a shortage of cash, as well as problems
with housing (rental housing prices in some cases increased by 200-300 percent, which made housing unaffordable for
many people, especially for IDPs). Vulnerability in access to housing and food significantly increases the risks of human
trafficking for IDPs.

Only a few transnational companies stopped working in this type of territory. They decided to stop working on the
entire territory of Ukraine until the end of hostilities. For example, Uber provided crucial services for evacuation; it has
restarted services in five cities where the security situation has stabilized. McDonalds is not a provider of essential goods
and services, but its conduct impacts the local community, in particular through the local budget.

Crisis caused by the war does not change the fundamentals of human rights, but it underscores the urgency of promoting and
safeguarding the essential rights of people across the value chain of any business. In some cases, the importance of access
to essential services increases significantly - the ability to access public transport becomes critical for evacuation, access
to the Internet - to obtain up-to-date information about possible threats and the general situation, evacuation corridors,
humanitarian aid; access to communication tools - to keep in touch with family, call emergency services if necessary, etc.
War also drives higher expectations for rights-based behaviour by businesses.*

This report provides an overview of the role companies play in providing essential services and goods during the war in
Ukraine. Three basic situations in which such companies operate in Ukraine are considered: territories of active hostilities,
temporarily occupied territories, and relatively safe territories. The report demonstrates the difference in the behavior of
large and small companies in the face of challenges caused by war, including State-owned, municipally owned and private
companies, as well as international and local businesses.

21 Business and human rights dilemmas in the midst of COVID-19 A guide for senior executives May 2020 02 Business and human right, https://
www2.deloitte.com/content/dam/Deloitte/au/Documents/risk/deloitte-au-business-human-rights-dilemmas-midst-of-covid-19-guide-for-senior-
executives-23062020.pdf.



Methodology

The report uses information collected by the author of the report during more than 3 months of the war (since
February 24, 2022) on the territory of Ukraine, as well as through personal interviews with people who are or have
been for some time in the occupied territories or territories of active hostilities, a survey in the format of a Google
questionnaire (a total of 136 people took part in the survey), and analysis of publicly available information on websites
and information channels in social networks.

The idea of the report was presented on March 10, 2022 at the webinar «Business Conduct in Times of War»,* co-
organized by Yaroslav Mudryi National Law University and the Polish Institute for Human Rights and Business. The
issues covered by this report were previously discussed during a series of expert events:

e Rapid Responses: Business, Human Rights, and Ukraine, 21 March 2022 co-organized by Essex Business and
Human Rights and the Global Business & Human Rights Scholars Association?3;

¢ Responsible Business Conduct in the context of the Russian invasion of Ukraine, 26 April 2022 organized by OECD
Centre for RBC;

 session on HREDD in conflict scenarios within the ECCJ Annual General Meeting, 19th May 2022;

» NILG Annual Conference on Business, Human Rights and the Living Environment, 16 June 2022 co-organized by
the LAW group of Wageningen University in collaboration with the Faculty of Law of the University of Groningen;

» Business and Human Rights in times of war: The provision of essential goods and services, 20 June 2022 co-
organised by the NOVA BHRE and the Yaroslav Mudryi National Law University**;

* War economies, human rights and responsible business practices: Recent challenges from Ukraine, Russia, and
beyond, 21 June 2022 organized by the Academic Forum of the New University;

* session on Heightened Human Rights Due Diligence during the UNDP Annual Meeting «Strengthening the Rule of
Law and Human Rights for Sustaining Peace and Fostering Development», 22 June 2022.

22 Webinar report: Business conduct in times of war, https://www.business-humanrights.org/en/latest-news/webinar-report-business-conduct-
in-times-of-war/.

23 Video record: https://www.youtube.com/watch?v=CMDgsYXyKbM.

24 https://novabhre.novalaw.unl.pt/webinar-business-and-human-rights-in-times-of-war-the-provision-of-essential-goods-and-services/.
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Value rationale and normative
framework to ensure essential
services and goods in times

of the war by corporate actors

Essentiality of services and goods

Essential services and goods are fundamental insofar as
their disruption would have harmful consequences for the
whole or part of the population.

‘Essential’ is context specific. No fixed definition of essential
goods/services exists in the strict sense. A frequently used
term that can be interpreted more narrowly is the term
«basic goods / services», defined as goods/services in
the social domain that should be available and reasonably
accessible to everyone who has the need for them. There
can be various shades of ‘essentiality’. Some essential
goods/services might directly serve to protect the lives of
individuals, while others are ‘indispensable’ to attain a basic
or adequate standard of living or ensure that all persons can
participate and inclusively develop in society. Consumers
of essential goods/services are typically not free to decline
purchases, that is, declining the purchase may result in a
serious deterioration of circumstances and have significant
long-term costs. Broadly speaking, these concepts require
the providers of essential services (suppliers of ‘prime
necessities’) to supply these services to all who need them
for a fair and reasonable price, in sufficient quantity and
quality and in a non-discriminatory way, in particular if the
providers have a dominant or monopoly position.?

Nonessential services and goods may become essential ones
when the delivery of a nonessential service is interrupted
for the time it takes to endanger «the life, personal safety
or health of the whole or part of the population.»*® To
take an example: although garbage collection is listed

as a nonessential service, it becomes essential when
it is discontinued for an extended period of time and
the accumulation of garbage becomes hazardous. As a
consequence, we can say that the essentiality of a given
service is determined by the relationship between the level
of harm that can likely be produced when the provision of
that service is interrupted and the time of that stoppage.*”

Presence or absence of these services does not only have
an effect on the individual customer, but also on the wider
society. At the European level, ‘services of general interest’
(SGI) is used as a term to refer to public and private services
that have a ‘general interest’ dimension. It is recognized that
these services cannot be left entirely to the market, because
of a desire to protect certain values.?® A core value is the
universality of these services. This value reflects the desire
to guarantee a certain level of access to these services to
all. Some of these services are thus considered as ‘essential’
services, the lack of which for an individual or a group of
individuals is to be considered as problematic, and to be
remedied by some type of (government) intervention.?

Lives of people literally depend on companies providing
life-saving services and products in a high-risk situation.
For example, pharmacies that closed in the early days of
the war led to a situation where people in dire need of
medicines did not have access to them or were forced to
travel considerable distances in order to find them. A similar
situation took place with baby food and hygiene products,
including diapers. Many grocery stores were closed, and

25 Hallo de Wolf (2012) 541-542. See also, in general, M. Taggart, ‘The Province of Administrative Law Determined?’ in M. Taggart (ed.), The

Province of Administrative Law (Hart Publishing 1997) 6-8.

26 International Labour Organization, Freedom of Association, para. 586.

27 Van de Walle, «When is a Service an Essential Public Service?» p. 522; Hans De Bruijn and Willemijn Dicke, «Strategies for Safeguarding
Public Values in Liberalized Utility Sectors,» Public Administration 84 (2006): 717-35

28 Hans de Bruijn, Willemijn Dicke (2006). Strategies For Safeguarding Public Values In Liberalized Utility Sectors, Public Administration, Vol.

84, Issue 3, p. 717-735.

29 Steven Van de Walle. When is a Service an Essential Public Service? (2009), Annals of Public and Cooperative Economics, Vol. 80, Issue 4, pp. 521-545.



those that were open only accepted cash payments (without
cash, people found themselves in a situation where they
could not purchase anything) and worked a limited number
of hours per day (2-4 hours). Long lines of people formed
in front of the working grocery stores, which in the case
of shelling led to mass deaths. Ukrzaliznytsya, the state-
owned railway company, played an important role in the
evacuation of people (the company evacuated more than 4

Essential services as public services

Public services have traditionally been perceived as
services that are owned, managed and delivered by the
State.3' Nevertheless, access to essential services and goods
may be supplied by a private provider, but the delivery of
these services may still need to be universal in nature, to
all members of the public, and for the benefit of all these
members both individually and for the public interest
at large. Such requirements are typically referred to as
‘universal service obligations’ The InterAmerican Court
of Human Rights considered illustratively, in the case of
Ximenes-Lopez v Brazil, that:

[r]endering public services implies the protection of
public interests, which is one of the objectives of the
State. Though the States may delegate the rendering
of such services, through so-called outsourcing,
they continue being responsible for providing such
public services and for protecting the public interest
concerned.?

million people from settlements where there were fighting
or regular shelling®°).

Particularly vulnerable in such conditions are people with
disabilities and family members who care for them, people
with young children, pregnant women and women who
have recently given birth, older people (80+), people with
chronic diseases, including those in need of certain diet,
and people living below the poverty line.

Human rights are neutral as to economic models in
general,3 and models of service provision more specifically.
The report of the High Commissioner points out that ‘the
approach of United Nations treaty bodies and special
procedures has been to stress that the human rights
framework does not dictate a particular form of service
delivery and leaves it to States to determine the best ways
to implement their human rights obligations’ (A/HRC/6/3,
para. 52). There are various forms of delegating service
provision that are, in fact, viable options that each State can
consider. But the delegation of essential goods and services
delivery does not exempt the State from its human rights
obligations.3*

Privatization is not per se prohibited by international
human rights law, even in areas where the role of the public
sector has traditionally been strong, such as the provision
of water, electricity, education, or health care. Private
providers should, however, be subject to strict regulations
that impose on them so-called ‘public service obligations’:
this may include requirements concerning universality of
coverage and continuity of service, pricing policies, quality
requirements, and user participation.3s

30 C HavasIa BOMHBI «YKP3aJIM3HBILSI» 3BaKyMpoBasla Ha 3ala/ YKpauHsl 4 MJIH YeJIOBeK, OK0JIO 600 000 - B coceZilHMe cTpaHbl [Since the
beginning of the war, Ukrzaliznytsia has evacuated 4 million people to the west of Ukraine, about 600,000 to neighboring countries], https://

forbes.ua/ru/news/lyudi-25052022-6218.

31 States’ Human Rights Obligations Regarding Public Services The United Nations Normative Framework POLICY BRIEF - 19 October 2020 ,
https://statici.squarespace.com/static/5a6e0958{6576ebdeoe78c18/t/5fc6235e3f75b16643a5bd59/1606820703234/2020-10-19-Policy-Brief-

States-HR-Oblig-PS-UN-NormFram.pdf.

32 Case of Ximenes-Lopes v Brazil, Judgment of 4 July 2006 (Merits, Reparations and Costs), IACtHR, Series C No. 149, para 96; A. Hallo de Wolf,
Reconciling Privatization with Human Rights (Intersentia 2012) 144-145; Hallo de Wolf (2013) 175-176.

33 Committee on Economic, Social and Cultural Rights, general comment No. 3 (1990) on the nature of States parties obligations, para. 8.

34 Report of the independent expert on the issue of human rights obligations related to access to safe drinking water and sanitation, Catarina de
Albuquerque 29 June 2010 https://digitallibrary.un.org/record/686179?In=zh_CN.

35 See the conclusions attached to the resolution concerning decent work in global supply chains, adopted by the General Conference of the

International Labour Organization at its 105th session, para. 16 (g).
58 See, for example, Human Rights Council resolution 15/9.

59 See the Committee’s general comment No. 22 (2016) on the right to sexual and reproductive health, paras. 14, 42, 43 and 60.

60 See, for example, E/C.12/CHL/CO/4, para. 30; and A/69/402. Of course, important though it is, appropriate regulation of the providers of
educational services should respect academic freedom and «the liberty of parents and, when applicable, legal guardians to choose for their
children schools, other than those established by the public authorities, which conform to such minimum educational standards as may be laid
down or approved by the State and to ensure the religious and moral education of their children in conformity with their own convictions» (art.
13 (3) of the Covenant). As regards primary education, States parties must ensure not only that it is affordable, but that it is free, as required by
arts. 13 (2) (a) and 14 of the Covenant.
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RESPONSIBLE BUSINESS CONDUCT IN TIMES OF WAR: implications for essential goods and services providers in Ukraine

Providers of essential services and goods in Ukraine are state and municipal companies as well as private businesses of

various sizes - large, medium and small businesses, as well as local and international companies:

Essential goods and services
Internet

Communication services, in particular mobile
communications

Drinking Water Delivery
Centralized water supply

Electricity and gas supply

Food retail

Medical services (hospitals)

Sale of medicines
Public transport

Taxi service

Railway

Banking services

Garbage collection, sewage

Hence, the ‘public interest or purpose’ of the service is
an important qualifying factor in determining whether a
service is a ‘public service’. As a result of this definition, all
services with a demonstrable ‘public interest’ are necessary
to fulfil human rights, even if privately delivered. These
services are, therefore, within the legitimate regulatory
sphere of government authorities.?

At the same time, our understanding of the ‘private’ or
‘public’ nature of a service might change over time, or
with the situation. A few good examples of services that
may typically be considered ‘private services’ are ‘private
taxi services’, ‘high-quality broadband Internet services’, or
accessing a certain set of ‘TV channels’. These are also offered
by private providers generally, and typically not necessarily
in the wider public interest; in short, we do not assume
that all individuals should be able to have access to these

Type of business
Private companies, mostly small local companies

Private companies, predominantly national; mobile
operators represent big business

Mostly local small private companies
Municipally owned companies

Mostly large Ukrainian private and state-owned
companies

Large private companies, both national and
international, as well as local small shops, family
business

As private companies as well as municipally-owned and
state-owned enterprises

Private companies, Ukrainian and international
Mostly municipally owned companies

International and local gig-companies and small local
companies

State-owned company, monopoly

Private banks, including those with foreign capital, and
state-owned banks

Mostly municipally owned companies

services in their daily lives. A good example of the ‘public’
variant of ‘private taxi services’ might be ‘public transport’.
The latter is offered in the public interest (mobility,
transportation, safety) to all members of the public and
often, but not always, by State authorities. Yet, at the same
time, private taxi services can be subject to regulation by
the State as well (e.g. when taxi services fulfil particular
public interests and needs, such as in emergencies, or
transportation of persons with disabilities). Especially
in situations where ‘public transport’ is not (sufficiently)
available or adequate (e.g. in certain geographical locations
and/or at night), it could be considered appropriate for the
State to step in and regulate an otherwise ‘private’ service
in the public interest. The State can ensure accessibility for
the public by imposing restrictions on price or prohibit the
denial of customers’ access to the car.?”

36 A. MacBeth, International Economic Actors and Human Rights (Routledge 2010) 152.

37 CESCR ‘General Comment No. 15 (2002): the right to water’ (20 January 2003) UN Doc E/C.12/2002/11; CESCR ‘General Comment No. 19:
the right to social security’ (4 February 2008) UN Doc E/C.12/GC/19; CESCR ‘General Comment No. 12: the right to adequate food’ (12 May
1999) UN Doc E/C/12/1999/5; CESCR ‘General Comment No. 14: the right to the highest attainable standard of health’ (11 August 2000) UN Doc

E/C.12/2000/4.



Access to essential services and goods is guaranteed by the
protection of economic, social and cultural rights (‘ESC’).
The nature of ESC rights raises the question as to whether
‘corporations have more than the duty to respect human
rights in general and ESC rights in particular’3® The
obligation to protect requires businesses to do whatever is
possible to ensure the minimum levels of socio-economic

rights for both their employees and communities.?® The
Committee has previously considered the growing impact
of business activities on the enjoyment of specific Covenant
rights relating to health,* housing,* food,** water,®
social security,* the right to work,* the right to just and
favourable conditions of work#® and the right to form and
join trade unions.¥

Provision of essential services and goods in the wartime

Protection of ESC rights is associated with the «minimum
core concept» that ‘each [ESC] right must . . . give rise to
a minimum entitlement, in the absence of which a State
party is in violation of its obligations’*® At the same time,
the ‘minimum core’ is legally binding and most likely not
subject to derogation (meaning states cannot justify non-
compliance).#® Even when conflicts result in resource
constraints, States are required to ensure the availability,
accessibility and acceptability of good quality health
facilities, goods and services, especially to groups rendered
vulnerable by conflict.5°

In General Comment 19, the Committee stipulates that a
minimum right to social security should entail essential
health care, basic shelter and housing, water and sanitation,
foodstuffs, and the most basic forms of education.5' Hence,
the UN Committee on FEconomic, Social and Cultural
Rights calls states to apply the Covenant to the occupied
territoriess?and in the situation of the armed conflict.53 The
Committee has addressed the realization of the Covenant
during such complicated circumstances, requiring States
parties to do everything in their power to improve the
enjoyment of economic, social and cultural rights.5

15

38 Economic, Social and Cultural Rights, Sustainable Development Goals, and Duties of Corporations: Rejecting the False Dichotomies Danwood
CHIRWA* and Nojeem AMODU, Business and Human Rights Journal, 6 (2021), pp. 21-41.

The Committee recommends the State party to: (a) Expedite the preparation and adoption of the national action plan on business and human
rights; (c) Adopt measures to ensure the legal liability of companies based in or managed from the State party’s territory for abuses of economic,
social and cultural rights as a result of its their activities, and to provide adequate remedies to victims; (d) Collect information on claims filed by
victims of abuses of economic, social and cultural rights committed by business entities. The Committee draws the attention of the State party to
its general comment No. 24 (2017) on State obligations under the International Covenant on Economic, Social and Cultural Rights in the context
of business activities (E/C.12/UZB/CO/3 (CESCR 2022), para 15).

39 Economic and Social Rights in a Neoliberal World, Edited by GilliaN MacNauGhtoN, DiaNe F. Frey, Cambridge University Press, 2018, p. 34.
40 See the Committee’s general comment No. 14 (2000) on the right to the highest attainable standard of health, paras. 26 and 35.

41 See the Committee’s general comment No. 4 (1991) on the right to adequate housing, para. 14.

42 See the Committee’s general comment No. 12 (1999) on the right to adequate food, paras. 19 and 20.

43 See the Committee’s general comment No. 15 (2002) on the right to water, para. 49.

44 See the Committee’s general comment No. 19 (2007) on the right to social security, paras. 45, 46 and 71.

45 See the Committee’s general comment No. 18 (2005) on the right to work, para. 52.

46 See the Committee’s general comment No. 23 (2016) on the right to just and favourable conditions of work, paras. 74 and 75.

47 See E/C.12/AZE/CO/3, para. 15.

48 Philip Alston, ‘Out of the Abyss: The Challenges Confronting the New UN Committee on Economic, Social and Cultural Rights’, (1987) 9
Human Rights Quarterly 352.

49 Amrei Miiller, ‘Limitations to and Derogations from Economic, Social and Cultural Rights’ (2009) 9 Human Rights Law Review 557 at 654.

50 See Committee on Economic, Social and Cultural Rights, general comment No. 14, para. 43; report of the Special Rapporteur on the right to
the highest attainable standard of health (A/68/297, para. 11).

51 Economic and Social Rights in a Neoliberal World, Edited by GilliaN MacNauGhtoN, DiaNe F. Frey, Cambridge University Press, 2018, p. 34.

52 Committee on Economic, Social and Cultural Rights Concluding observations on the fourth periodic report of Israel 12 November 2019 https://
uhri.ohchr.org/en/document/05cb0090-8292-4a85-8f79-5520f225082f.

53 Committee on Economic, Social and Cultural Rights Concluding observations concerning the initial report of the Central African Republic, 4
May 2018, https://uhri.ohchr.org/en/document/80c8470a-d309-4653-9720-1e569fadbd62.

54 Committee on Economic, Social and Cultural Rights, general comment No. 3 (1990) on the nature of States parties’ obligations (art. 2 (1) of the
Covenant), para. 10; Committee on Economic, Social and Cultural Rights, general comment No. 14 (2000) on the right to the highest attainable
standard of health (art. 12), para. 47; and general comment No. 15 (2003) on the right to water (arts. 11 and 12 of the Covenant), para. 40.



16

RESPONSIBLE BUSINESS CONDUCT IN TIMES OF WAR: implications for essential goods and services providers in Ukraine

The privatization of the provision of such services and
goods does not deprive them of an element of public
function (meaning that ensuring the minimum necessary
access to essential services and goods is not only in the
private interest of a particular person, but the general
interest of the whole society, since such actions ensure
societal sustainability and is a requisite for respect for
human dignity, a minimum requirement of humanity).
The public nature of services and goods emphasizes the
role of the state in providing access to them: in peacetime,
the state establishes regulation aimed at ensuring access
to essential services for the most vulnerable groups,
monitoring the quality of services, and more. In times of
war, the state becomes the main addressee of the demand
to provide access to essential services and goods, either
on its own or through increased regulation of service
providers and closer interaction with them. The business
and human rights framework calls on the state to provide
recommendations to business on what risks war entails for
human rights, what actions should be taken by business to
minimize the risks of a negative impact on human rights,
what forms of interaction between business and the state
can be ensured to minimize such risks and secure access to
essential goods and services. At the same time, business
has its own responsibility to make all efforts that are
possible to secure human rights.

In situation of essential services and goods during the
conflict, the state’s ability to provide access to them and/
or adequately regulate private actors’ conduct to ensure
accessibility can be extremely limited. It means that
additional positive requirements, beyond the baseline
responsibility to respect rights may be imposed on
companies. The second pillar of the Guiding Principles -
the business responsibility to respect human rights -
applies regardless of how governments are meeting their
obligations, and indeed applies in all contexts.

This approach, which we call the ‘respect (plus)’ scenario,
highlights the tenuous and murky distinction between
protecting and respecting human rights, and is likely to
be somewhat perplexing to companies in search of clarity
around their responsibilities. The phrase ‘{m]ore than
respect may be required when companies perform certain
public functions’ does not exactly clarify the limits of
such responsibility.® In a situation where, for example, a
company is exercising elements of governmental authority,
or where it is acting under the instructions, direction or
control of the State, it is acting in a quasi-governmental
role.5® In such a situation, it should assume a parallel and
complementary obligation (along with the State) to protect
rights. In a situation where a company is essentially acting
as and for the State, it assumes duties to not only respect
but also protect human rights. In a second example of
the respect (plus) scenario, the Special Representative of
the Secretary-General notes that ‘operating conditions
may impose additional requirements on companies, for
example, the need to protect employees in conflict affected
areas ... but this is more appropriately considered a specific
operationalisation of the responsibility to respect, and
not a separate responsibility altogether’s” There should
also exist the subsequent step of placing a supplementary
responsibility on the corporation to protect human rights
where the State, in such circumstances, is unable or
unwilling to do so. The obligations of companies should
supplement and not replace State obligations; in such a
situation corporations and States can and should assume
a responsibility to protect, not simply respect, human
rights.s8

An effective regulatory system, based on human rights
standards, is vital to ensuring the compliance of both State
and non-State actors with the human right to essential
goods and services.*

55 Promotion Of All Human Rights, Civil, Political, Economic, Social And Cultural Rights, Including The Right To Development, Business and
human rights: Towards operationalizing the «protect, respect and remedy» framework Report of the Special Representative of the Secretary-
General on the issue of human rights and transnational corporations and other business enterprises, paras 63-65, https://wwwz2.ohchr.org/

english/bodies/hrcouncil/docs/11session/A.HRC.11.13.pdf.

56 Robert McCorquodale, Penelope Simons, Responsibility Beyond Borders: State Responsibility for Extraterritorial Violations by Corporations of
International Human Rights Law, Modern Law Review, Volume?o, Issue4, July 2007, Pages 598-625.

57 Promotion Of All Human Rights, Civil, Political, Economic, Social And Cultural Rights, Including The Right To Development, Business and
human rights: Towards operationalizing the «protect, respect and remedy» framework Report of the Special Representative of the Secretary-
General on the issue of human rights and transnational corporations and other business enterprises, paras 63, https://wwwz2.ohchr.org/english/

bodies/hrcouncil/docs/11session/A.HRC.11.13.pdf.

58 Corporate Responsibility for Economic, Social and Cultural Rights: Rights in Search of a Remedy? Journal of Business Ethics (2009) 87:433-451.

59 K.M. Krchnak, ‘Improving Water Governance through Increased Public Access to Information and Participation’ (2005) 5 (1) Sustainable
Development Law & Policy 34-48, 34-39; HRC, Resolution: Human rights and access to safe drinking water and sanitation (6 October 2010) A/
HRC/RES/15/9 paras 6 and 7; General Comment No. 15 para 44 (b); Catarina de Albuquerque, ‘Report of the Special Rapporteur on the Human
Rights to Water and Sanitation on Non-State Service Provision’ (17 June 2010) A/ HRC/15/31; OECD, Private sector participation in water
infrastructure (2009) p.25; Non-State Service Provision, 2010 (n 103) para 63f.



The public nature of essential services and goods enhances
corporate human rights responsibility. A business that
performs public functions also assumes the duty to
fulfil and promote (extra corporate responsibility to
secure human rights in times of conflict). The weakness
of the state in implementing the business and human
rights framework in times of the war does not relieve the

responsibility of business to behave responsibly, especially
in a situation where the state is lacks the ability to provide
access to essential services and goods.

So, companies whose business model includes the provision
of essential goods and services, initially take on a part of a
public, socially significant, function’.

Access to essential services and goods in enhanced HRDD

‘The most egregious human rights abuses take place in
conflict-affected areas and other situations of widespread
violence and, conversely, that human rights abuses spark
or intensify conflict’® This means that many businesses
face difficulties in upholding human rights while operating
in such environments because their activities require a
presence in conflict-affected areas.

In his 2011 Report, John Ruggie, speaking as the United
Nations Special Representative for Human Rights and
Transnational Corporations and Other Business Entities,
stressed while speaking about the territories affected
by conflicts or post-conflict that ‘responsible business is
particularly expected by governments to avoid harming
human rights, when working in difficult circumstances.®
Indeed, conflict or post-conflict situations are addressed in
Principle 7 of the UN Guiding Principles.5?

In July 2020, the UN Working Group on Human Rights
and Transnational Corporations and Other Enterprises
published a report: «Business, human rights and conflict-
affected regions: towards heightened action»®. In the
Report, the Working Group notes, inter alia, that:

‘Human rights are protected by States through the
establishment of frameworks and institutions. States
are still fully bound by their obligations even when
such structures are inadequate or simply do not exist.
However, reality dictates an acknowledgement that
their ability to fulfil those obligations is significantly
diminished and that the human rights regime cannot
be expected to function as intended. This aspect of State
weakness is significant, as many businesses operate,
with wilful blindness, on the basis that such States will
act in the same way as States that are well governed.
However, this leaves populations vulnerable to those
who exploit ‘law-free zones’ a